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PREFACE 

 

On looking at today’s scenario, there are numerous issues to know about. Our journal`s Issue 

III of Volume I has work on three crucial themes namely Criminal Law, Arbitrational Law 

and Competition Law. We would like to express our deep appreciation of the co-operation of 

the contributors, who so willingly devoted their time and energies.  

We have tried to cover these wide topics with the relevant research and landmark judgments. 

We have used standard of words for the explanation, evenly attempted to clear the concepts 

and presented captivating writing to the readers. The works also contains some suggestions in 

respective fields.  

The views expressed in the articles are purely and solely of the authors and the entire team of 

the Journal has no association with the same. Although all attempts have been made to ensure 

the correctness of the information published in the articles, the Editorial team shall not be held 

responsible for any errors that might have been caused due to oversight or otherwise. It is up 

to the rest of us to help make the journal a success story in the next several years.  
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FOREWORD 

 

As a member of the Advisory Board of Journal of Unique Laws and Students (JULS) which 

seeks to support student dynamism in action, I take pride in writing this very brief Preface to 

Issue III of Volume I of the Journal. Through this sturdy student-led initiative, the Journal 

provides young lawyers and law students of the opportunity to deliberate on legal issues of 

contemporary interest and to express their well-researched conclusions in the form of double-

peer reviewed articles.   

In this issue of the JULS I am happy to see a wide array of articles on Alternate Dispute 

Resolution (ADR), Arbitrability, Competition Law, Juvenile Delinquency, Gender Crime, 

Cybercrime, Criminalisation of Politics, Sedition and Witness Protection.  Laws and legal 

systems are dynamic in nature and laws evolve or are enacted to suit the changing needs of 

society. Young lawyers and law students can contribute to this dynamic process and even 

recommend law reform or analyse existing laws including case law. Young lawyers can also 

contribute to society as civil society activists engaged in efforts to improve the quality of law 

and its administration. The inculcation of critical thinking, which is one of the main objectives 

of the JULS, can no-doubt stand in good stead to young lawyers in moulding their future 

careers.   

While I am happy that the very first issue of the inaugural volume of JULS was a tremendous 

success and its wide array of articles on diverse topics were well received by the legal fraternity, 

I take this opportunity to thank the contributors of articles as well as the vigilant and 

hardworking Editorial Board and my colleagues in the Advisory Board for the high standards 

achieved. In this Foreword, I take the opportunity to thank the publisher for coming out with 

another issue of JULS almost in time despite the trying conditions in which lawyers work and 

law students are placed, and I am glad that JULS through its on-line presence, is able to 

contribute immensely to this process of dissipation of legal knowledge and skills.    

Justice Saleem Marsoof PC 

Judge of the Supreme Court of Fiji 
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EDITOR’S NOTE 

 

Unique Law was established in the month of April 2020 and cheerfully brings Volume 1 

Issue III of Journal of Unique Laws and Students (JULS). This journal has become a 

successful climb in reaching to our goal of gaining visibility in the academic front and 

becoming a great platform in education community. 

The journal aims to present merit papers on the numerous legal issues and these topics are 

authored by various groups of individuals that have been reappraise and emended by our 

team of editors to attend the highest possible excellence. These research papers, case analysis 

and shortnotes are the result and we feel privileged to have been able to act as editors. 

We thank to all our authors for their obedient submission to the third issue of the Journal by 

Unique Law and also for their productive cooperation with the editorial team to garnish their 

work with perfection. We would also like to express our gratitude to our diligent editorial 

board, whose restless support and commitment made this Journal’s Issue III a success. 
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CASE ANALYSIS: R v McNaughton (1843) 8 E. R. 718 

Author: Sristi Bubna 

INTRODUCTION 

‘Actus Non Facit Reum, Nisi Mens Sit Rea` is a Latin maxim that means that an act does not 

make the person guilty unless the mind is also guilty.1 This particular maxim identifies the two 

important elements necessary to convict of the crime committed. The two important elements 

are Mens Rea and Actus Reus, with the mental and physical elements involved, respectively. 

For a person to be legally responsible for an act, criminal intent is required, and therefore the 

ability of the perpetrator to establish criminal intent is a relevant consideration in determining 

the person's criminal responsibility. However, due to immaturity of age or lack of mental 

faculties, an individual may not have sufficient mental faculties to form a criminal intent. When 

such a defect is caused by mental illness, a person is said to be insane. A person who has a 

natural handicap to differentiate between right and wrong or good and bad, such as young 

children under a certain age, idiots, crazy, therefore is not punishable.  

Stephen states in his Compilation of Criminal Law that “no act is a crime if the person who 

does it, is at the same time when it is done prevented either by defective mental power or by 

any disease affecting his mind from knowing the nature and quality of the act or from knowing 

that the act is wrong”.2 Over the years, the defence of the insane has developed through various 

precedents and laws. The McNaughton case, dating back to the 19th century, marks a milestone 

in the defence of insanity. The principle or rule in McNaughton's case is a legendary principle 

related to the defence of insanity. 

 

BACKGROUND OF THE CASE 

Medical insanity and legal insanity are not quite the same as one another. The first refers to 

insanity solely for medical reasons, while the second depends on the factors that must be proven 

in court to acquit the accused. Legal insanity provides a good defence against criminal liability. 

Each country has its own principles and tests in defence of insanity, which have been 

 
 3rd year BA LL.B; student of KLE Society’s Law College, Bangalore; Available at: bubnasristi@gmail.com 
1Actus Non Facit Reum, Nisi Mens Sit Rea, B & B ASSOCIATED LLP, https://bnblegal.com/actus-non-facit-

reum-nisi-mens-sit-rea/ 
2Prof. S. N. Mishra, INDIAN PENAL CODE 198 (21st edn. 2018) 

mailto:bubnasristi@gmail.com
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established with the help of various precedents. There may be cases where a person is medically 

insane but not legally insane and vice versa.  

Courts assume everyone is healthy unless proven otherwise, and therefore the burden of proof 

rests with the party challenging the insanity. Standard evidence is based on the likelihood or 

probability that the person is more likely to be insane and sane. However, legal proof of insanity 

is essential to successfully defend against insanity in criminal liability cases.3 

 

FACTS 

Daniel McNaughton was the offspring of a Glasgow wood turner. He was delusional that there 

was a conspiracy against him and was aware of the harassment of spies sent by the Catholic 

priest with the help of Jesuits and conservatives. The following was McNaughton's exposition 

during interrogation at the Bow Street Police Station. “Conservatives in my hometown made 

me do it. They followed me to France, Scotland and all of England. In fact, they follow me 

wherever I go... I have been accused of crimes of which I am not guilty; they do everything in 

their power to harass and persecute me. In fact, they want to assassinate me." 4 

The Police Commissioner knew of McNaughton's condition long before the shooting. Two 

years before the shooting. McNaughton asked him to drop the charges and then reminded him 

to appear before the sheriff. His delusions were directed against the Conservatives and he 

decided to kill the Conservative Prime Minister, Sir Robert Peel.  

On June 20, 1843, Edward Drummond, Sir Robert Peel's private secretary, left the Prime 

Minister's house and McNaughton confused him for Peel. He followed him out of Whitehall 

Garden and onto Parliament Street and shot him in the back in front of several onlookers. Five 

days later, in Sir Robert Peel died. McNaughton was arrested by an officer who has a witness 

to the incident and was taken to Bow Street Police Street. When investigated at Bow Street, the 

verdict was premeditated murder and McNaughton was charged.5 

 
3 Ayush Verma, Applicability of McNaughton rules in contemporary situations, I PLEADERS (September 26, 

2020), https://blog.ipleaders.in/applicability-mnaghten-rules-contemporary-

situations/#Presumption_of_sanity_and_burden_of_proof 
4 T. V. Asokan, Daniel McNaughton (1813-1865), INDIAN JOURNAL OF PSYCHIATRY, (July- September 

2007), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2902100/ 

5Julia Upton, The M’Naghten Rule, LONDON PSYCHOTHERAPY (April 4, 2021), 

https://londonpsychotherapy.blog/2021/04/11/the-mnaghten-rule/  

https://blog.ipleaders.in/applicability-mnaghten-rules-contemporary-situations/#Presumption_of_sanity_and_burden_of_proof
https://blog.ipleaders.in/applicability-mnaghten-rules-contemporary-situations/#Presumption_of_sanity_and_burden_of_proof
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2902100/
https://londonpsychotherapy.blog/2021/04/11/the-mnaghten-rule/
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ISSUES RAISED 

The hypothetical questions about insanity that the judges should have asked were the 

following:- 

1. What law must be observed in relation to the alleged crimes committed by delusional 

persons against one or more subjects or specific persons: z At the moment in which the 

alleged the crime was committed, the accused knew that he was acting unlawfully, but 

was the denounced act under the influence of an insane deception in order to correct or 

avenge an alleged infringement or damage or to generate an alleged public benefit?  

 

2. What are the correct questions to ask the jury when a person allegedly delusional in 

relation to one or more subjects or persons in particular is accused of the commission 

of a crime and insanity is installed in his defense?  

 

3. How should the jury be left to determine the prisoner's state of mind at the time of the 

crime?  

 

4. If a person who is under a mad deception about the existing facts commits a crime as a 

result, will he be executed as a result?  

 

5.  Can a doctor familiar with the disease of madness, who never saw the prisoner before 

the trial but was present throughout the trial and the questioning of all witnesses, give 

his opinion on the state of the prisoner's thoughts in the time of commission of the 

alleged crime or your opinion, if the detainee was aware at the time of the fact, was he 

acting against the law or if he was working under any deception and at what time?6 

 

ARGUMENTS 

Dr. Forbes Benignus Winslow, an authority on the defence against insanity, was summoned. 

During the trial, Alexander Cockburn, the prosecutor, asked if the insanity was real or 

suspicious.  

 
6 R v McNaughton (1843) 8 E. R. 718; (1843) 10 Cl. & F. 200 
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Medical experts confirmed that the delusions were real and that the shooting was delusional, 

and that McNaughton was carrying out an idea that had haunted him for years. All the evidence 

showed that the defendant was insane. However, the prosecutor made extensive and excessive 

use of Isaac Ray's treatise on the medical jurisprudence of insanity.7 Cockburn cited extensively 

from the book rejecting traditional views of insane defence based on the defendant's ability to 

discriminate between good and evil in favour of causation.8 

On the other hand, the defence attorney presented evidence showing that the defendant was 

during the commission of the crime. The doctors also supported the defence attorney, and it 

was found that the defendant's act was caused by delusions and that the case failed. 

 

JUDGEMENT 

The House of Lords referred the matter to the House of Fifteen Judges to enact laws on criminal 

liability in the event of insanity. The following principles can be derived from the judges' 

responses: - 

• The defendant has committed the act of revenge or public benefit under the influence 

of an insane deception. At the time of inspection, he knew that the respective act was 

illegal.  

• It is believed that everyone is healthy and has sufficient reason to be responsible for the 

crimes until proven otherwise to their satisfaction, and that to justify such a defence of 

insanity, it is clear that it must be proven that at the time of the commission the accused 

suffered from a defect of reason due to a mental illness that prevented him from 

distinguishing between good and evil or between good and evil. 

 

• If the defendant knew that he should not commit the act and that the act was also against 

the agrarian legislation, then it is punishable and, therefore, the usual practice has been 

to leave the court asking the jury if the defendant has sufficient grounds to find out that 

he committed the wrong act. 

 
7Supra Note 4 
8 Supra Note 2 
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• If the accused is only partially delusional and otherwise not insane, he must be 

considered in the same position of responsibility as if the facts about which the delusion 

existed really existed.  

• A doctor familiar with the disease of madness, which has never seen the prisoner on the 

road, but was present throughout the journey and the questioning of the witness, cannot 

be asked to give his opinion on the condition of the prisoner of the commission of the 

crime or his opinion as to whether the defendant was aware at the time of the crime.9 

• Based on principles established during the course of the trial, defendant McNaughton's 

attorney presented evidence to show that the defendant was insane in that moment when 

the crime was committed. Terms like murderous monomania and partial delusions were 

discussed during the trial, and the foreman jury without the retired jury ruled insanity.10  

• McNaughton was acquitted of murder and forcibly committed under the Insane 

Criminal Act 180 for the remainder of his life for being insane. He was first admitted 

to the Bethlem Royal Hospital (he spent 20 years there); and in 1864 he was transferred 

to Bradmoor Asylum and died on May 3, 1865 at the age of 52.11 

 

CRITICAL ANALYSIS 

McNaughton's case has been widely criticized. One of the main defects is that it is based on 

the archaic belief in the preeminent role of reason in the control of social behaviour. 

Contemporary psychiatry and psychology emphasize that people's social behaviour is 

determined more by how they learned to behave than by what they know or understand. Critics 

believe that the legal definition is insufficient or sufficiently progressive, the medical part 

considers it misleading and obsolete for the compulsory admission of legally ill but not 

medically ill people. The European Convention on Human Rights builds up that "an individual 

ought to possibly be endorsed hospitalization or detainment in the event that he has sufficient 

clinical experience". 

These principles are criticized for deciding whether the defendant represents a danger to the 

general public or not. Likewise, the difference between temporary insanity and permanent 

 
9Prof. S. N. Mishra, Indian Penal Code 200 (21st ed. 2018) 
10Supra Note 5 
11Supra Note 1 
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insanity is difficult to discern legally.12 It has also been controversial that the standards are too 

lax for the defendant with a serious mental illness to be exempted from their criminal 

obligation, regardless of the amount of disorder that causes them. 

 

CONCLUSION 

The rules established in the McNaughton case are considered an integral part of the recognition 

of the defence of insanity in criminal law. The established rules can be found in almost every 

country in the world with some transition.  

The principles were initially criticized for excluding emotional facts, even after various 

advancements in recent years in areas such as neuroscience, psychology, medicine, etc. 

criminal laws, including India. India adopted the standards of the McNaughton Rules, which 

became the basis for Section 84 of the Indian Penal Code, which provided defendants with the 

defense of insanity against their criminal obligations. With new developments in today's world, 

the scope of Section 84 of the Indian Penal Code, which would include "medical insanity", 

should be expanded to exclude itself from the criminal obligation to provide necessary 

treatment to those with weak brains and they are fast to track down deranged defendants. The 

Indian Law Commission has made several proposals for the progress required by Section 84 

of the Indian Penal Code. They believe that the test should be modified rather than resizing the 

daily existence in the basic standards, which seems to be a practical approach and should be 

taken into account. 

 

 

 
12Ayush Verma, Applicability of McNaughton rules in contemporary situations, I PLEADERS (September 26, 

2020), https://blog.ipleaders.in/applicability-mnaghten-rules-contemporary 

situations/#Presumption_of_sanity_and_burden_of_proof 

 

https://blog.ipleaders.in/applicability-mnaghten-rules-contemporary-situations/#Presumption_of_sanity_and_burden_of_proof
https://blog.ipleaders.in/applicability-mnaghten-rules-contemporary-situations/#Presumption_of_sanity_and_burden_of_proof

