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Research Title: INTELLECTUAL PROPERTY: THE BASICS 

Author – Nidhi Shetty* 

 

ABSTRACT 

 

This paper assesses the basics of intellectual property in India. It explains the various kinds of 

intellectual property in the international arena. The prevalence of intellectual property in 

India can be understood in the background of major international conventions that were 

introduced impacting the sector of intellectual property across the world and especially in 

India. 

Keywords: Intellectual Property, trademarks, copyrights, patent, protection 

 

 

INTRODUCTION 

Intellectual property can be described as a broadly categorized set of intangible assets owned 

and protected legally by an establishment from being implemented without proper permission 

and consent. Around the end of the 19th century with the rapid growth of industrialization 

and various new inventions becoming a large part of our daily lives the establishment of 

intellectual property laws was inevitable. The Paris Convention for the protection of 

intellectual property in 1883 and the Berne Convention for the protection of Literary and 

Artistic Works in 1886 shaped the functioning of the International Intellectual Property 

system. According to the definition by The World Intellectual Property Organization (1967), 

‘Intellectual property (IP) refers to creations of the mind, such as inventions; literary and 

artistic works; designs; and symbols, names and images used in commerce1. It stated the 

following list of subject matters protected under the purview of intellectual property rights: 

Trademarks, service marks, and commercial names and designations; Inventions in all fields 

of human endeavor; Protection from unfair competition and “all other rights resulting from 

intellectual activities in the industrial, literary, scientific and artistic fields "Performances of 

                                                           
* BLS LLB, 4th year Rizvi Law College, Mumbai, Maharashtra, available at: nidhishetty0503@gmail.com 
1'What Is Intellectual Property (IP)?' (Wipo.int, 2021) https://www.wipo.int/about-ip/en/ 

mailto:nidhishetty0503@gmail.com
https://www.wipo.int/about-ip/en/
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performing artists, phonograms and broadcasts; Literary, artistic and scientific works and 

discoveries.  

The technological landscape is changing in ways that necessitate revision of the intellectual 

property system. In some cases, higher levels of protection are required (the ease of digital 

distribution is, for example, challenging territorially-based enforcement mechanisms). In 

other situations, reductions in existing obligations may be desirable (for instance, the same 

digital technologies facilitate forms of open innovation that are less dependent on intellectual 

property protection).2 

With the establishment of the World Trade Organization (WTO) and the formation of the 

Trade-Related Intellectual Property System (TRIPS) the significance of intellectual 

protection has been accepted on the international forum. The TRIPS agreement came into 

effect on 1st January 1995 and established intellectual property law into the multilateral 

trading system for the very first time and yet remains the most comprehensive multilateral 

agreement on intellectual property law. It covers the following areas under intellectual 

property: 

 Trademarks including service marks, 

 Industrial designs; 

 Copyrights; 

 Geographical indications including labels of origin;  

 Trade secrets, Test data, Confidential information; 

 The lay-out designs of assimilated circuits 

 Patents including protection of new types of plants. 

 

RESEARCH METHODOLOGY 

The facts and data cited in this paper were gathered from primary and secondary sources 

available on various Indian government websites such as the Department of Promotion for 

Industry and Internal Trade (https://ipindia.gov.in/), Ministry of Commerce and Industry 

(https://commerce.gov.in/), and others. Journal articles and newspaper interviews have also 

                                                           
2Dreyfuss R, 'The Role Of India, China, Brazil And Other Emerging Economies In Establishing Access Norms 

For Intellectual Property And Intellectual Property Lawmaking' (New York University School of Law 2009) 
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served as sources of inspiration for me. For a clear understanding of the subject matter, the 

below-mentioned data is analyzed and presented in an articulated study manner. 

 

TYPES OF INTELLECTUAL PROPERTY 

Patents: 

 A patent is a property right given to an investor by a government entity, such as the Office of 

the Controller General of Patents, Designs &TradeMarks. The patent gives the inventor 

certain exclusive rights to the invention, which may be a concept, a method, an innovation, or 

a physical machine. Patents for designs are common among technology and software 

companies. 

 

Copyrights:  

Writers and producers of original content have the exclusive right to use, reproduce, or 

duplicate their work under Copyright. Musicians and authors of books both have their works 

copyrighted. A copyright also states that the original authors can grant permission to use the 

work to others via a licensing agreement. 

 

Trade Secrets:  

A trade secret is a company's operation or activity that isn't publicly known and provides an 

economic benefit or advantage to the company or trade secret holder. Trade secrets are 

usually the result of a corporation's research and growth, and they must be carefully protected 

by the company. A template, pattern, recipe, formula, or proprietary method are only some 

examples of trade secrets. Trade secrets are used to develop a business model that 

differentiates the company's service to its consumers while also giving it a competitive 

advantage. 
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Trademarks:  

A trademark is a recognizable emblem, expression, or insignia that represents a product and 

legally distinguishes it from others. A trademark is granted to a company exclusively, 

implying that the company owns the trademark and that no one else can use or duplicate it. A 

company's name is sometimes associated with a trademark. The Coca-Cola Company, for 

example, owns the logo and brand name "Coca Cola" (KO). It enables customers to easily 

recognize products with attractive features. It motivates businesses to enhance the quality of 

their products. It would be difficult to tell the difference between duplicates and high-quality 

items if there was no identifying mark. The firm's incentive to produce high-quality goods 

will be reduced because the returns will be the same as for lower-quality products. Trademark 

rights confer “monopoly power” over that particular distinctive trademark, preventing anyone 

from using the same or a confusingly similar mark. However, since the aim is to prohibit the 

use of identical or misleading marks with the intent of confounding the user, this type of 

monopoly control does not result in any loss of welfare. As a result, trademarks mostly serve 

as a constructive reward. The economics of trademark security and the intellectual property 

law that governs such marks may seem to be unrelated. However, there are a few 

ambiguities: 

Umbrella branding (brand extension) is a marketing strategy in which a business uses a 

trademark that has become well-known as a result of the selling of one product to reach a 

new market. For instance, Reliance is expanding into retail marketing, the entertainment 

industry, and restaurants, among other areas. Such brand extension strategies pose valid 

competition policy concerns because a company is effectively selling its goods using a 

competitive advantage gained in another industry. Consumers are more likely to try products 

associated with a well-known brand name than products associated with an unknown brand 

name of similar quality, making it impossible for a new company to break into the market. 

Compulsory trademark licensing - Competition policies that force companies to license their 

trademarks can result in shoddy work at a premium price. The brand's name will be ruined as 

a result of this. This will reduce the firm's ability to deliver high-quality products to 

customers. 

 

Geographical Indications: A geographical indication is a name or symbol that features on 

some items and refers to a particular geographic location or origin (e.g. a town, region, or 

country). The Geographical Indications of Goods (Registration and Protection) Act, 1999, 
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was enacted by India as a member of the World Trade Organization (WTO), and it went into 

effect on September 15, 2003. “Indications which classify a good as originating in the 

territory of a member, or a region or a locality in that territory, where a given quality, 

reputation, or characteristic of the good is essentially due to its geographic origin,” according 

to Article 22(1) of the WTO Agreement on Trade-Related Aspects of Intellectual Property 

Rights (TRIPS) Agreement. 

 

Franchises: A franchise is a license that permits a business, person, or party–referred to as 

the franchisee–to use a company's name, trademark, proprietary information, and processes. 

 A franchisee is a small business owner or entrepreneur who owns and runs a store or 

franchise. The franchisee could sell a product or provide a service under the company's name 

with the help of the license. The franchisee pays the franchisor a start-up fee and annual 

licensing fees in exchange. 

 

Industrial Designs: Industrial design refers to the shape, configuration, pattern, ornament, or 

composition of lines or colors applied to any article, whether in two-dimensional, three-

dimensional, or both forms, by any industrial process or means, whether manual, mechanical, 

or chemical, separate or combined, that appeal to and are judged solely by the eye in the 

finished article; but it does not include an industrial process or means that is applied to any 

article in two-dimensional, three-dimensional, or both forms, by any industrial process . 

 

Lay out Designs of Integrated Circuits: The exclusive right to use the layout design 

registered under law in relation to the class of products for which it is registered for a 

specified duration is the property in the case of integrated circuit layout designs. The right 

may also be licensed to a third party for use or assigned to others. 
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PROTECTING CONFIDENTIAL INFORMATION 

Confidential knowledge and know-how can only be covered if the owner is willing to keep 

them confidential and takes steps to prevent anyone from using them unlawfully in a breach 

of trust or contract action. The essence of the mode of acquisition, the nature of the rights 

conferred, the commercial use of those rights, the compliance of those rights, and the 

remedies available against infringement of those rights are all identical in property and 

intellectual property law. Property rights refer only to a person's corporeal property rights, 

which include material possessions. However, intellectual property is intangible incorporeal 

property by definition. Intellectual property rights are established by law. The innovation may 

be for a new product, an improved version of an existing product, or a new production 

method for an existing or new product. The laws govern the acquisition of an intellectual 

property monopoly, the requirements that must be met for acquisition, the length of the 

monopoly, and the licensing or assignment of these monopoly rights to others. The right of 

material property is transferred for appropriate consideration when the commercial use of 

intellectual property is assigned or licensed to industrialists for a lump sum payment or on a 

royalty basis. In other cases of violation of IPRs, member countries of the WTO which 

provide for criminal procedures and penalties under the TRIPS Agreement, especially where 

they are performed wilfully on a commercial scale. In the case of trademark infringement, 

legal remedies include injunctions, penalties or an account of earnings, and the delivery-up of 

infringing papers for destruction. Infringement of intellectual property will result in both civil 

and criminal penalties. 

 

SPECIAL CONSIDERATIONS 

Since there are no standard accounting rules for valuing each asset, certain categories of 

intellectual property cannot be classified as assets on the balance sheet. However, since 

market investors are aware of the intellectual property's nature, the value of the property 

appears to be expressed in the stock price. 

 

Organizations or human inventors are the most common creators of intellectual property 

rights. Companies, colleges, startups, and small businesses are among the organizations. 

Research institutions, such as public and private research laboratories that conduct research, 

are another type of stakeholder. All stakeholders contribute to the creation of intellectual 
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property assets in various forms, which require legal protection under various laws. Every 

innovation, on the other hand, starts with an idea. A concept cannot be copyrighted in its 

abstract form, according to the statute. To receive a patent, the law explicitly states that the 

concept must be presented in the form of an invention that can be implemented. The 

conception process is crucial not only in terms of the idea and innovation, but also in terms of 

how faithfully it is created. It can be thought of as a safeguard, so that if the USPTO decides 

to “interfere” with the patent application, the claimant can provide proof to the court that it 

was protected because the inventor was meticulous when creating the invention. 

Intellectual Property can be either registered or unregistered. One must apply to an authority, 

such as the Intellectual Property Office in the United Kingdom, to have your rights 

recognized if you have registered IP. Otherwise, others would be free to manipulate the 

inventions. Patents, licensed trade names, and registered design rights are all examples of 

registered intellectual property. Copyright can also be recorded. In case of unregistered 

intellectual property, you automatically have legal rights to your development if your IP is 

unregistered. Copyright, unregistered design rights, common law trademarks and database 

rights, proprietary information, and trade secrets are all types of unregistered IP. 

 

INDIA AND INTERNATIONAL CONSIDERATIONS 

Since 1995, India has been a member of the World Trade Organization (WTO). WTO 

members are required to have some kind of intellectual property security in their national 

laws. This means that if you do business with India, you'll see some parallels between local 

IP law and compliance practices and those in place in the United Kingdom. 

India is also a signatory to the following Intellectual Property Treaties: 

 Berne Convention– Each member state recognizes the copyright of writers from other 

member states in the same way as it recognizes the copyright of its own citizens; 

Paris Convention- According to this agreement someone from a signatory state may apply 

for a patent or trademark in any other signatory state and will be issued the same compliance 

rights and status as if they were a national of that country; 

Patent Cooperation Treaty (PCT)- It is a central mechanism for receiving a "bundle" of 

national patent applications from various jurisdictions in one application. 
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 Madrid Protocol – This protocol allows an individual to file a single trade mark application 

with their national office that will provide security in multiple countries; 

However, India is not a signatory to the Hague Agreement, which requires a single filing to 

defend a design in multiple countries. 

 

INTELLECTUAL PROPERTY RIGHTS AND FRAMEWORK IN INDIA 

The Copyright Act, 1957 (the ‘Act’) came into effect from January 1958. The Act has been 

amended five times since then, i.e., in 1983, 1984, 1992, 1994, 1999 and 2012. The 

Copyright (Amendment) Act, 2012 is the most substantial one. The objects behind the 

amendment to the Copyright Act, 1957 were to bring the Act in conformity with two WIPO 

internet treaties concluded in 1996 namely, the WIPO Copyright Treaty (“WCT”) and WIPO 

Performances and Phonograms Treaty (“WPPT”); to protect the Music and Film Industry and 

address its concerns; to address the concerns of the differently abled and to protect the 

interests of the author of any work; Incidental changes; to remove operational facilities; and 

enforcement of rights.3 

The Berne Convention on Copyright is ratified by India. However, registering the copyright 

can be beneficial in proving ownership in the event of criminal proceedings against 

infringers. However, in most cases, registration is not required to pursue a copyright 

infringement claim in India. The Copyright Office accepts registrations in person or through a 

representative. 

 Since 2016, India's Ministry of Commerce and Industry has been in charge of copyright 

policy. The Department of Industrial Property and Promotion now manages all IPRs (DIPP). 

In India, internet piracy of films, music, games, and apps, as well as unauthorized copying of 

physical books, is a major issue. Patent law in India is governed by the Patents Act of 1970, 

the Patent Rules of 2003, and the Patent Amendment Rules of 2016. Utility model patents are 

not permitted, as they are in the United Kingdom. 

In the case of patents, The Patent Registrar is the administrative authority for patents and is 

part of India's Ministry of Commerce and Industry's Controller General of Patents, Designs 

and Trademarks. Patents are valid for 20 years from the date of filing, with an annual renewal 

                                                           
3'Copyright Office' (Copyright.gov.in, 2021) https://copyright.gov.in/  [last visited 14 May 2021] 

https://copyright.gov.in/
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charge. The ‘first to file' principle governs Indian patent law, which means that if two people 

apply for a patent on the same invention, the first to file will be granted the patent while in 

the case of designs the Designs Act of 2000 and the Designs Rules of 2001 are the laws that 

regulate designs. Designs are valid for ten years and can be renewed for a further five years. 

The Trade Marks Act of 1999 and the Trade Marks Rules of 2002 and 2017 make up India's 

trade mark regulations. The Controller General of Patents, Designs, and TradeMarks, which 

is part of the Department of Industrial Policy and Promotion, is in charge of patent regulation. 

The police now have more authority to enforce trade mark law, including the right to search 

premises and seize counterfeit products without a warrant. However, these powers are limited 

by the requirement that the police obtain the opinion of the Trade Mark Registrar on the 

mark's registration before taking action. This prolongs the process and can result in the 

removal or sale of counterfeit products.  

In India, trade names are also considered a type of trademark, with protection for those who 

choose to trade under their own surname despite the existence of other trade names. Because 

of the common practice of "cybersquatting," which involves third parties registering domain 

names for well-known marks in order to sell them to the original rights holders, it is advisable 

for rights holders to register their domain names as trademarks in India as soon as possible. 

Registration takes up to two years. A trademark in India is valid for ten years and can be 

extended thereafter indefinitely for further ten-year duration. 

 

ENFORCEMENT AND REGISTRATION OF INTELLECTUAL 

PROPERTY IN INDIA 

India has a large talent pool of scientific and technological talent spread over R&D 

institutions, enterprises, universities and technical institutes. There is a need to tap this fertile 

knowledge resource and stimulate the creation of IP assets.4 

One can register mostly all forms of intellectual property (IP) rights in India. Individual 

registrations are required for patents in India, but one can apply under the terms of the Patent 

Cooperation Treaty for rights other than industrial designs, which is generally simpler and 

faster. The registration of trademarks in India can be done, either through the domestic trade 

mark system or through the Madrid system. No registration is required for copyright, but it is 

                                                           
4Ministry of Commerce and Industry, 'National Intellectual Property Rights Policy' (Government of India 2016) 
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recommended that copyrights be registered with the appropriate authorities. The Paris 

Convention's 'priority rights' will aid in the local registration of trademarks, designs, and 

patents by enabling previously registered rights to be used. 

 

CONCLUSION 

In the ever changing and growing world full of new ideas and innovations it is very important 

to protect these ideas from piracy and misuse. To save the consumers from being deceived 

and falling in the trap of imitation, stringent intellectual property laws are indispensable. 

India is a home to a variety of ideas and there is a need to protect and preserve these in order 

to grow and realize its dream of self-sufficiency. It is imperative to understand the 

fundamentals of intellectual property in order to safeguard our designs and schemes, which 

are always at the risk of being copied or stolen, given the digitized world we live in today. 

 

 


